OVERVI EW OF DAMAGES UNDER THE FALSE CLAI M5 ACT
Paul D. Scott, Esq.

The False Clainms Act (“FCA’ or “the Act”) provides
that a person who violates the Act “is liable to the
United States Governnent for a civil penalty of not
| ess than $5,000 and not nore than $10, 000, plus 3
ti mes the anount of damages which the Governnent
sust ai ns because of the act of that person . . . .7 31
U S.C. § 3729(a)."

A CALCULATI NG SI NGLE DAMACGES

The measure of single damages (subject to trebling
under the Act) is generally the anmount of additional
nmoney the United States had to pay as a result of the
false statenment or claim United States ex rel. Marcus
v. Hess, 317 U S. 537 (1943); United States v.

Wyodbury, 359 F.2d 370, 379 (9'" Cir. 1966). But the
preci se nmethod of determ ning the anmount of the
Governnment’ s over paynent varies depending on the type
of case. ?

1 Proof of damages is not required for liability
under the Act. United States ex rel. Harrison v.
West i nghouse Savannah River Co., 176 F.3d 776, 785 n.7
(4'™" Cir. 1999): United States v. Advance Tool Co., 902
F. Supp. 1011, 1018 (WD. M 1995); United States ex
rel. Thonpson v. Col unbi a/ HCA Heal t hcare Corp., 20 F
Supp. 1017, 1047-1049 (S.D. Tex. 1998).

2 “No single rule can be, or should be, stated for
the determ nation of damages under the Act

Fraudul ent interference with the governnment's
activities damages the governnent in numerous ways that
vary fromcase to case. Accordingly, the commttee
believes that the courts should remain free to fashion
measures of damages on a case by case basis. The

Comm ttee intends that the courts should be guided only
by the principles that the United States' damages
should be liberally neasured to effectuate the renedi al
pur poses of the Act, and that the United States should
be afforded a full and conplete recovery of all its
damages.” S.Rep. No. 615, 96th Cong., 2d Sess. at 4.



1. Overbilling/Failure to Deliver

A comon type of False O ains Act case involves
overbilling by a contractor for goods or services
provided to the Government. In such cases, the neasure
of damages is relatively straightforward. Courts have
sinply | ooked at the additional amount paid beyond what
shoul d have been paid for the products or services
provi ded (an “out-of-pocket” type analysis) to
determ ne the Governnent’s damages. See e.g. United
States v. Hal per, 490 U. S. 435 (1989) (in case where
doct or upcoded charges for office visits by patients,
measure of damages the additional anmount billed beyond
t he amount properly due for the services rendered);
United States v. Grannis, 172 F.2d 507 (4'" Gr. 1949)
(fal se costs included in invoice on cost-plus contract
t he nmeasure of danmages).

2. Subst andard Products

In United States v. Bornstein, 423 U S. 303
(1976), the Court endorsed the benefit-of-the-bargain
rul e as one possible nethod of cal cul ati ng damages in
t he context of substandard products sold to the
Governnent. The defendant in Bornstein was a
subcontract or who supplied substandard radi o tubes,
whi ch were then included in radios sold to the
Governnent. The Suprene Court held that “[t]he
Governnent’s actual danages are equal to the difference
bet ween the market value of the tubes it received and
retai ned and the market value that the tubes would have
had if they had been of the specified quality.” Id. at
317 n. 13.

Cases interpreting Bornstein's benefit-of-the-
bargain rule have held the difference in value can
anount to as nuch as the full contract value or even
t he repl acenent cost of the product in question.

In United States v. Aerodex, 469 F.2d 1003 (5'"
Cr. 1973), the neasure of damages was the full anobunt
of the contract. The defendant in Aerodex had
delivered fal sely denom nated aircraft engi ne bearings
to the Navy. Upon discovering the problem the
Government renoved and repl aced the bearings with the
correct bearings. The Fifth Grcuit thus awarded the
total contract price of $27,000 as damages, hol ding
that “[t]he Government paid $27,000 for bearings it did
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not receive.” 1d. at 1011. The market val ue of the
fal sely | abel ed bearings was inplicitly assuned to be
zero.

In United States ex rel. Roby v. Boeing Co., 302
F.3d 637 (6'" Cir. 2002), the benefit-of-the-bargain
(or dimnution-in-value) rule was effectively
interpreted to permt recovery of replacenent costs.
I n Roby, a subcontractor delivered a defective gear to
def endant Boei ng, which included the part in a
helicopter delivered to the Arny, and the helicopter
subsequently crashed. Boeing argued that it should
only be liable for the value of the defective gear or,
at nost, the $4.1 nmillion it was paid by the CGovernnent

for the helicopter. ld. at 646. The Sixth Crcuit
di sagreed, noting that the part was “flight critical.”
ld. at 647. In this context, the Governnent’s damages

equal ed “the difference between the market val ue of
[the helicopter] as received (zero) and as prom sed.”
ld. at 648. While the Governnent was not entitled to
damages based on the value of a new helicopter, it was
entitled to the value of a remanufactured helicopter
that met contract specifications.?

A simlar result obtained in Comrerci al
Contractors, Inc. v. United States, 154 F.3d 1357 (Fed.
Cr. 1998). In Commercial, the defendant constructed a
fl ood canal that was substantially defective, but it
was not possible to determ ne the actual |oss in val ue
of the product supplied. 1In this context, the Court
held that the Governnment could recover the repl acenent
cost of the channel, so long as it could establish the
defective work underm ned the channel’s structural
integrity or the cost of repair was “not clearly
di sproportionate to the probable | oss in val ue caused
by the defects in question.” 1d. at 1373.

3. Failure to Test

When the fraud at issue involves a failure to
test, the nmeasure of danmges can range fromzero to
repl acenent cost, depending on the facts of the case.

In United States v. Collyer Insulated Wre Co., 94

3 The court noted that the crash of the helicopter
and its contents caused a |l oss of “at |east $10
mllion.” 1d. at 640.



F. Supp. 493, 496 (D.R 1. 1950), the defendant
delivered wire to the United States that had not been
tested to the proper specifications, and 51% di d not,

in fact, neet specifications. 1d. at 498. The
government used the wire, however, and “there were no
conplaints relative to the cable.” 1d. at 498. 1In

this context, the court awarded only nom nal damages.*

In United States ex rel. Conpton v. M dwest
Specialties, Inc., 142 F.3d 296 (6'" Cir. 1998), the
defendants failed to performtests of brake shoe kits
delivered to the Arny. Subsequent testing by the
Governnent indicated that nore than 60% of the kits did
not neet contract specifications. 1d. at 302. 1In
[ight of these facts, in conbination with the
Governnent’s deci sion not to use the brake shoes after
di scovering the lack of testing, the court deened the
brake shoe kits val uel ess and awarded the full contract
anount as single danmages. |d. at 304-305.

| n BMY-Conbat Systens v. United States, 44 Fed.
. 141 (1998), the defendant failed to perform
adequate tests on nounting brackets for howtzers
delivered to the Arny. The damages awarded by the
court included costs of inspection and repair, costs of
havi ng repl acenent brackets manufactured as a
precautionary neasure, and interest on progress
paynments for how tzers whose brackets had not been
i nspected. 1d. at 148-150.

4. Fal se Certification of Entitlenent to Paynent

When fal se statenents are nmade to qualify for
program paynments (e.g., |oan guarantees, unenpl oynent
i nsurance, etc.), the neasure of damages is “the anount
that [the United States] paid out by reason of the
fal se statenents over and above what it would have paid
if the clainms had been truthful.” United States v.
Wodbury, 359 F.2d 370, 379 (9'" Cir. 1966). Cases
applying this standard, however, have varied between
t hose applying a “but for” theory of damages and those
requiring nore direct causation between the fraud and
the Governnent’s damages

4 Notably, $210,000 in penalties also were awarded.
| d.



For exanple, in United States v. Ekel man &
Associates, Inc., 532 F.2d 545 (6'" Cir. 1976), the
Court applied the “but for” standard to a case
invol ving fal se statenents regardi ng creditworthi ness
on a loan application to obtain |oan guarantees. The
measure of danmages applied by the Court included the
guarantee anount along with the costs of nmaintaining
and repairing the defaulted property until resold. Id.
at 551.

By contrast, in United States v. Hibbs, 568 F. 2d
347, 351 (3d Cir. 1977), the defendant fal sely
represented to the Governnent that certain rea
property serving as collateral for an SBA-guarant eed
| oan net the Federal Housing Adm nistration standards
for plunmbing, heating and el ectrical systens. The
| oan | ater went into default due to the financial
condition of the nortgagor. The court neasured damages
by the difference between the true value of the
collateral and the value of the collateral as
represented on the | oan application. The court did not
award the full guarantee paynent as damages. The
expl anation given by the court was that "the sane | oss
woul d have been suffered by the governnent had the
certifications been accurate and truthful." | d.

In United States v. First National Bank of C cero,
957 F.2d 1362 (7'" cir. 1992), however, the Seventh
Circuit Court of Appeals specifically rejected the
Third Crcuit’s reasoning in H bbs. In the Seventh
Crcuit’s view, the Third Crcuit’s assunption that
“the same | oss woul d have been suffered” if the
representations had been truthful was sinply incorrect.
ld. at 1374 n. 12 (quoting United States v. HIll, 676
F. Supp. 1158, 1162 (N.D. Fla. 1987)). The district
court’s unchal | enged hol ding in H bbs was that the
Gover nment woul d not have insured the nortgage had it

not been for the false certifications. Id. If the
representati ons had been accurate, the Governnent, in
reality, “would not have |ost any noney.” Id. See also

United States v. TDC Mgnmt. Corp., Inc., 288 F.3d 421,
428 (D.C. Cir. 2002) (upholding the district court’s
use of a “but for” nmeasure of damages).

5. Fal se Progress Reports

Def endants frequently contend that the only danmage
to the United States in premature progress paynent
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cases is the tinme value of noney. At |east one
circuit, however, disagrees. |n Young-Mntenay, |Inc.
v. United States, 15 F.3d 1040 (Fed. G r. 1994), the
def endant nade fal se statenents in order to accelerate
paynments before they woul d ot herwi se have been due
under the contract. The Federal Circuit held that the
measure of single damages was the anount paid
prematurely, since “the governnment was denied the use
of the overpaid noney” and since, because of the
overpaynent, “the contractor had less incentive to
conplete the project in a tinely or satisfactory
manner.” |d. at 1043 n.3. But see United States v.
Anerican Precision Products Corp., 115 F. Supp. 823,
828 (D.N. J. 1953) (holding government does not suffer
damage if it ultimtely receives the itemfor which it
has paid; tinme value of noney not considered).

6. Bi d-riggi ng

The “neasure of damages under the Fal se O ai ns Act
in cases involving collusive bidding is the difference
bet ween what the Governnent actually paid out to the
contractor and what it would have paid for the sane
work in the conpetitive market.” United States v.
Cripps, 460 F. Supp. 969, 976 (E.D. Mch. 1978)
(conpetitive price based on actual cost and not
i ncludi ng defendant’s profit margin); Brown v. United
States, 524 F.2d 693, 706 (Ct. d. 1975) (conpetitive
price determ ned by taking contractor’s actual cost and
adding a profit margin). See also United States ex
rel. Marcus v. Hess, 41 F. Supp. 197, 216 (WD. Pa.
1941), rev’'s 127 F.2d 233 (3d Cr. 1942), reinstated
and aff’'d, 317 U S. 537 (1943) (in bid-rigging case,
evidence admtted regarding the difference in price
bet ween fraudul ent bids and fair conpetitive bids;
contractor’s actual costs deened irrel evant).

7. Def ective Pricing

Many government contracts are sol e-source
contracts that require the governnent to determ ne the
price of the contract based on the contractor’s own
cost and pricing information. The Truth in
Negotiations Act (“TINA"), 10 U S. C 2306a, governs
such contracts. Sonme of TINA's features have been
applied to False Cains Act cases, including, nobst
notably, TINA's “rebuttable presunption that the
Governnment i s damaged dollar for dollar by the non-
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di scl osed anobunt once non-disclosure is shown.” See
United States ex rel. Taxpayers Agai nst Fraud v. Singer
Co., 889 F.2d 1327, 1333 (4'" Cir. 1989) (undiscl osed
vol une di scount assuned to have full inpact). The
burden is then on the contractor to show “nonreliance
on behalf of the Governnent in order to rebut the

nat ural and probabl e consequences of the existence of

t he nondi scl osed or inaccurate data.” Sylvania Elec.
Products, Inc. v. United States, 479 F.2d 1342, 1349
(. d. 1973).

Mul tiple Anard Schedul e contracts awarded by the
Ceneral Services Adm nistration (for purchases by
gover nnment agencies of commercially avail abl e products)
simlarly require the subm ssion of pricing information
by contractors, for the purpose of insuring that the
Government is being given the best available price by
the contractor. The nmeasure of damages in such cases
is generally the difference between the anount paid by
the Governnent and the anmount it would have paid had it
been charged the supplier’s | owest comercial price.
See generally United States v. Data Translation, Inc.,
984 F.2d 1256, 1266 (1% Cir. 1992).

8. Ki ckbacks

In United States v. Killough, 848 F.2d 1523 (11'"
Cr. 1988), the defendant paid kickbacks to state
officials in charge of adm nistering federal funds.
The ki ckbacks paid totaled $577,000, and the jury
awar ded $633,000 in the case. “The government
introduced the inflated invoices into evidence, as well
as testinony fromother contractors who were willing to
do the work for | ess noney and expert testinony on the
fair market value . . .7 1d. at 1531. The court
determ ned that “[a]lthough [the anobunt of the
ki ckback] was neither a floor nor a concl usive
presunption of the neasure of damages, it was rel evant
as circunstantial evidence.” 1d. at 1532. “Taken
together, this was nore than sufficient evidence from
which the jury could have determ ned damages
attributable to the defendants.” I1d. at 1531. The
court rejected the argunent that the CGovernnent had
suffered no damages sinply because honest contractors
had subm tted hi gher bids than the coll usive
contractors. |d. at 1532; see also United States ex
rel. Thonpson v. Col unbi a/ HCA Heal t hcare Corp., 20 F
Supp. 1017, 1047-1049 (S.D. Tex. 1998) (in case



i nvol vi ng paynment of kickbacks by one nedi cal provider
to anot her where financial inpact on governnent

uncl ear, conduct may still be actionable; “pecuniary
damage to the public fisc is no longer required for an
actionabl e cl ai munder the FCA").

9. Ext rapol ati on Cases

In some FCA cases (often involving the Medicare
program, the amount of damages is difficult or
i npossi ble to ascertain and prove sinply as a
consequence of the nunber of false clainms submtted by
the defendants in connection with a particul ar schene.
Courts have permtted proof of damages in such cases
t hrough the use of statistical sanpling. See e.g.
United States v. Cabrera Diaz, 106 F. Supp.2d 234
(D.P.R 2000); see also United States v. Krizek, 192
F.3d 1024 (D.C. Gr. 1999); Brooks v. Departnent of
Agriculture, 841 F. Supp. 833 (N.D. Il1. 1994).

In the related area of Medicare overpaynent cases,
courts have simlarly permtted proof of danages

t hrough statistical extrapolation. See Ratanasen v.
State of California, 11 F.3d 1467 (9th G r. 1993)
(rejecting due process challenges to the use of
statistical extrapol ation); Yorktown Medi cal
Laboratory, Inc. v. Perales, 948 F.2d 84, 89-90 (2d
Cir. 1991) (sane); Chaves County Hone Health Service v.
Sullivan, 931 F.2d 914 (D.C.Gr. 1991), cert. deni ed,
502 U.S. 1091, 112 s.Ct. 1160, 117 L.Ed.2d 408 (1992)
(upheld HHS' disall owance of clains based on

extrapol ations fromaudits froma random sel ecti on of
Medi care clains); Illinois Physicians Union v. Mller
675 F.2d 151, 155 (7th Gir. 1982) ("the use of
statistical sanples had been recognized as a valid
basis for findings of fact in the context of Medicaid
rei nbursenment").

10. Consequenti al Damages

Courts have generally held that consequenti al
damages are not, per se, recoverable under the Fal se
Claims Act. See United States v. Aerodex, 469 F.2d
1003 (5'" cir. 1972); BMy-Conbat Systens v. United
States, 44 Fed. O . 141, 147 (1998). There is,
however, sone debate over the definition of
consequenti al danages, and there are exceptions to the
general rule in cases where it is not possible for the
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Government to prove the exact amount of its damages.

In United States v. Ekel man & Associ ates, Inc.,
532 F.2d 545, 550 (6'" Gir. 1976), the Sixth G rcuit
hel d that all owabl e danages recoverabl e under the Act
i nclude those that “naturally and proximately flow from
the “act’ of filing a fraudul ent claimunder the Act.”

As the district court put it in United States ex
rel. Roby v. Boeing Co., 79 F. Supp. 2d 877, 894 (S.D.
Chio 1999), the issue “boils down to one of causation,
specifically, proxinmate causation.” Wile
acknow edgi ng that consequential damages are not
recoverabl e under the Act, the court held that “if the
Government and relator present sufficient evidence that
t he damages sought are of a direct, proxinmate, and
foreseeabl e nature, then those damages may be avail abl e
to the Governnment and Rel ator under a FCA theory of
recovery.” |1d. at 895. The court al so noted the
avai lability of damages for “incidental or maintenance”
costs resulting froma fraud, as distinguished from
“consequential damages.” Id. All these issues were
held to be questions of fact. Id.

On appeal, the Sixth Grcuit upheld the district
court decision, observing that the anount “wongfully
pai d” was the anmount paid in response to Boeing s
entire claimfor paynment, not just the anmount paid for
the defective gear. United States ex rel Roby v.

Boei ng, 302 F.3d 637, 646-647 (6'" Cir. 2002). The
contract anount, however, was not the neasure of
damages.> The court held the Governnent’'s damages
equal ed “the difference between the market val ue of
[the helicopter] as received (zero) and as prom sed.”
ld. at 648. While the Governnent was not entitled to
damages based on the value of a new helicopter, it was
entitled to the value of a remanufactured helicopter
that met contract specifications. Id. See also United
States v. Wodbury, 359 F.2d 370, 379 9th G r. 1966)
(governnent’s damages included "noney spent by its

5 The court distinguished United States ex rel.
Compton v. M dwest Specialties, Inc., 142 F.3d 296, 305
(6" Cir. 1998), which awarded the contract ampunt as
damages, based on the fact that the Governnent
“apparently did not claimthat its full or actual
damages were nore than the contract price in Conpton .



enpl oyees in straightening out the ness [caused by the
false clains] and in protecting its interest
thereafter"); United States v. Ekel man & Assocs., Inc.,
532 F.2d 545, 550-51 (6th Gr. 1976) (Governnent
permtted to recover not only the guarantee anmount but
al so the reasonabl e expenses incurred in preserving the
properties that served as collateral for the | oans).

In those cases where it is not possible for the
Governnment to quantify its damages, consequentia
damages are explicitly permssible. In such cases, the
“repl acenment costs” or the “cost of renedying defects”
may be used if those costs are “not clearly
di sproportionate to the probable | oss in val ue caused

by the defects in question.” Comercial Contractors,
Inc. v. United States, 154 F.3d 1357, 1372-1373 (Fed.
Cir. 1998). "The cost of renedying defects is not

regarded as disproportionate if the defects
significantly affect the integrity of a structure being
built. In that setting, the injured party is entitled
to recover the cost of renmedying the defects despite
the fact that the cost may be very high." 1d. at 1372.
See also Daff v. United States, 78 F.3d 1566 (Fed. Cr
1996) (costs incurred in testing and repairing included
in single damage cal cul ati on); BMY-Conbat Systens v.
United States, 44 Fed. d. 141 (1998) (costs of

repl acenent parts, inspection and replacenent and sone
interest included in single danages).

LIMTS ON PENALTI ES AND DAMAGES

The statutory | anguage on damages and penalties
under the FCA is mandatory. It states that any person
who violates the False Clains Act “is liable” for the
damages and penalties specified therein. 31 U S C
§ 3729(a). Violations of the FCA occurring after
Septenber 29, 1999 are subject to increased penalties
of between $5,500 and $11,000. See 28 U . S.C A § 2461
note (2002); 28 CF.R § 85.3(9) (2000).

I n general, the nunber of penalties under the Act
islimted to the nunber of demands for paynent by the
Governnment. See United States v. Bornstein, 423 U. S
303, 309 n. 4 (1976); United State v. Wodbury, 359
F.2d 370 (9'" Gir. 1966). But see United States v. Zan
Machi ne, 803 F. Supp. 620, 624 (E.D.N. Y. 1992)

(penal ties assessed based on the nunber of false
records).
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I n cases where defendants are conducti ng busi ness
indirectly wwth the Governnent, the nunber of penalties
may be determ ned by the nunber of fraudul ent acts by
t he defendant, which may or may not necessarily
coincide with the nunber of resultant paynent demands
on the Governnent by the conpany conducti ng busi ness
directly with the Governnent. See Bornstein, 423 U S
at 313 (penalties assessed agai nst subcontractor based
on nunber of deliveries by subcontractor; not based on
nunber of clains nmade agai nst the Governnent by the
prime contractor).

1. Constitutional Limts on Penalties

I n cases involving | arge nunbers of cl ai ns,
constitutional limts have sonetines been placed on the
nunber of avail abl e penalties.

a. Doubl e Jeopardy C ause

Hi storically, the only constitutional limt on
penal ties was derived fromthe Double Jeopardy C ause.
In United States v. Hal per, 490 U S. 435 (1989), the
Suprene Court reasoned that, in cases where the
defendant had a prior crimnal conviction, a |large
penalty award under the FCA could effectively anount to
puni shment and thus viol ate the Doubl e Jeopardy C ause.

In Hudson v. United States, 522 U. S. 93 (1997),
however, the Suprene Court reconsidered Hal per and
rejected its “punitive versus non-punitive” framework
for evaluating penalties. The issue was whet her they
were crimnal or civil. The Court concluded that civil
penalties could only be considered crimnal in effect
if Congress intended themto be so, or the “cl earest
proof” denonstrated they were “so punitive in form and
effect as to render themcrimnal despite Congress’
intent to the contrary.” 1d. (internal citation
omtted). Cvil False Cains Act penalties would
pl ainly never neet the foregoing standard and thus
cannot present a basis for a Double Jeopardy violation.
Not ably, however, the Court also noted that “the Due
Process and Equal Protection C auses already protect
i ndi vi dual s from sanctions which are downri ght
irrational,” and “the Ei ghth Armendnent protects agai nst
excessive civil fines, including forfeitures.” 1d. at
103. This observation presaged the Court’s subsequent
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anal ysis of these sanme issues.
b. Excessive Fines O ause

The Ei ghth Amendnent provides: "Excessive bai
shall not be required, nor excessive fines inposed, nor
cruel and unusual punishnments inflicted.” U S. Const.,
Andt . 8.

In United States v. Bajakajian, 524 U S. 321
(1998), the Suprenme Court applied the Excessive Fines
clause for the first tine, in a case involving a
forfeiture for failure to report currency. The Court
exam ned two issues in determ ning whether the sanction
vi ol ated the Excessive Fines Clause: First, the Court
exam ned whether the forfeiture was punitive, then,
upon concluding that it was, eval uated whether the
forfeiture was excessive. On the latter issue, the
Court held “a punitive forfeiture violates the
Excessive Fines Clause if it is grossly disproportional
to the gravity of the defense it is designed to
punish.” 1d. at 322.

Four factors were relevant to the Court in
eval uating the gravity of the defendant's offense: (1)
the severity of the violation; (2) whether the crine
was related to any other illegal activities, (3) the
maxi mum crim nal penalty the defendant m ght have
faced, and (4) the harm caused by the violation.
Baj akajian, 524 U. S. at 337-40.

Subsequent to Bajakajian, the Ninth Grcuit held
in United States v. Mackby, 339 F.3d 1013 (9'" Gir.
2003) that an award of $174,454.92 in trebl e damages
and $550,000 in penalties was not excessive under the
Ei ghth Amendnent. Wiile the court did not consider the
Baj akajian factors a “rigid set of factors,” it did
reference themin its decision. 1d. at 1017.

The Court of Appeal first pointed to the fact
that, unlike the defendant in Bajakajian, Mackby was

“anong the class of people targeted by the Act.” Al so,
whi | e Mackby was assessed $550, 000 in penalties, he had
commtted a total of 8499 violations of the Act. Id.

at 1018.

In conparing the penalties and damages awar ded
agai nst Mackby to the potential crimnal sanction for
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t he conduct, the court observed that the crim nal
sanction coul d concei vably have been worse - several
years of jail time and restitution for the full anount
of the fraud. Id. Also relevant was the fact that the
defendant’ s conduct — falsely representing hinself as a
i censed nedical provider - harned the Governnent, both
in the formof nonetary damages and harmto the

adm nistration and integrity of Medicare. |1d. at 1018-
10109.

Lastly, the Court noted that “some part of the
j udgnent agai nst Mackby [was] renedial.” 1d. Relying
on United States v. Bornstein, 423 U. S. 303, 314
(1976), the Ninth Crcuit observed that the pre-
amendnent version of the Act — which called for double
damages and $2,000 in penalties per false claim- had
been deened “largely renedial” by the Suprenme Court.
Id. at 1019. Accordingly, it held that “at |east sone
portion of the award that was over and above the anount
of noney actually paid out by the government was
simlarly renmedial.” 1d. 1In the end, the Court of
Appeal s thus upheld the award of penalties equal to 9.5
times the anount of single danages. See also United
States v. Byrd, 100 F. Supp. 2d 342 (E.D. N C. 2000)
(in case with $85,012 in damages, court awarded $1.3
mllion in penalties -- nore than 15 tinmes single
damages); U.S. v. Advance Tool Co., 902 F. Supp. 1011,
1018 (WD. M 1995) (court awarded $365, 000 in
penalties in case with zero danages and $3, 430,000 in
possi bl e penalties available); Hays v. Hoffman, 325
F.3d 982, 993-994 (8'" Cir. 2003) ($1.68 million in
penal ti es reduced to $80,000 in case involving $6, 000
overcharge; while Excessive Fines Clause not the basis
relied upon for the reduction, court noted district
court’s decision was “laced with Excessive Fines C ause
i mplications”).®

TREBLE DAMACES

No case has ever held that treble damages under

6 As of this date, no court has applied the Due
Process clause to limt the award of penalties under
the False Clainms Act. But see State Farm Mitua

Aut onobi | e I nsurance Co. v. Canpbell, 538 U S. 408, 410
(2003) (“in practice, few awards exceeding a single
digit ratio between punitive and conpensatory damages
w Il satisfy due process”).
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the FCA violate the U S. Constitution. In Vernont
Agency of Natural Resources v. United States ex. rel.
Stevens, 529 U. S. 765, 784 (2000), the Suprene Court
descri bed trebl e danages under the Fal se Cains Act as
“essentially punitive in nature.” In Cook County v.
United States ex rel. Chandler, 538 U S. 119, 130
(2003), however, the Court clarified its statenent in
Stevens, observing that “trebl e danmages have a
conpensatory side, serving renedi al purposes in
addition to punitive objectives.” The Court thus held
that the FCA s trebl e damages provision “certainly does
not equate with classic punitive damages.” 1d. at 132.
See also United States v. Mackby, 261 F.3d 821 (9'"

Cir. 2001) (treble damages in conbination with |arge
penalty awards may potentially be limted by the Eighth
Amendnent’ s prohi bition agai nst excessive fines and
penal ties).

1. Cal cul ating Trebl e Damages - Credits

After a paynent has been nmade on a false claim
defendants will sonetines reinburse the falsely clained
anmount or the government will otherwi se mtigate its
damages. I n such cases, treble damages are stil
calculated in the same fashion (i.e., based on the
damage resulting fromthe initial false claim and the
anount recovered by the Governnment is sinply credited
against the trebled anount. See United States v.

Ekel man Associates, Inc., 532 F.2d 545, 550 (6'" Gir.
1976) .

VOLUNTARY DI SCLOSURE

A def endant’s exposure for damages under the Act
may be limted to doubl e damages pl us costs under the
foll ow ng circunstances:

(A) the person committing the violation
of this subsection furnished officials
of the United States responsible for
investigating false clains violations
with all information known to such
person about the violation within 30
days after the date on which the

def endant first obtained the

i nformati on;

(B) such person fully cooperated with
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any CGovernnent investigation of such
vi ol ation; and

(C at the time such person furnished
the United States with the information
about the violation, no crimnal
prosecution, civil action, or

adm ni strative action had comrenced
under this title with respect to such
viol ation, and the person did not have
actual know edge of the existence of an
i nvestigation into such violation;

31 U S.C. § 3729(a).
| NDEMNI FI CATI ON

Cross-conpl ai nts by defendants seeking
i ndemmi fication or contribution by relators are
general ly disfavored. In Mirtgages, Inc. v. United
States District Court, 934 F.2d 209, 212 (9'" Cir.
1991), the Ninth Crcuit reversed a district court
decision permtting the defendants to pursue such
claims against the relator. The Court of Appeal
reasoned that permtting such clains would contravene
the Act’s fundanental purpose of notivating even
cul pable relators to blow the whistle. 1d. at 213.
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